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Stowo wstepne

Rok 2016 to dla srodowiska notarialnego rok jubileuszy. W tym roku przypada
25. rocznica uchwalenia ustawy Prawo o notariacie, dwudziestopigciolecie powsta-
nia Stowarzyszenia Notariuszy Rzeczypospolitej Polskiej 1 25. rocznica wydania
przez Stowarzyszenie pierwszego numeru miesigcznika ,,Rejent”. Obchody tych
rocznic rozpoczete zostaly 10 kwietnia 2015 r. zorganizowang we wspolpracy
z Komisja Kodyfikacyjna Prawa Cywilnego przy Ministrze Sprawiedliwos$ci konfe-
rencjg naukowa pod hastem ,,Nowy kodeks cywilny odpowiedzig na wyzwania
wspolczesnosci”. Kontynuacjg obchodéw jest organizowana 3 czerwca 2016 r. we
wspolpracy z Katedra Prawa Cywilnego Uniwersytetu Jagiellofiskiego konferencja
naukowa pod tytutem ,,Prawo cywilne — wyzwania legislacyjne i problemy prak-
tyczne”. Program spotkania zostal opracowany przez Rade Naukowa konferencji
pod kierownictwem profesora Fryderyka Zolla, cztonka Rady Programowej mie-
sigcznika ,,Rejent” 1 poswigcony jest przede wszystkim proponowanym zmianom
prawa zobowiazan. Obie wymienione konferencje, a takze wczesniej zorganizowa-
na konferencja pod prowokacyjnym tytulem ,,Nowy kodeks cywilny — lifting czy
rewolucja” mialy i maja na celu stwarzanie okazji do szerokiej srodowiskowej dys-
kusji poswigconej potrzebie modernizacji kodeksu cywilnego 1 przeciwdziatanie
jego stale postepujacej dekompozycji. Koniecznos§¢ prowadzenia takich dyskusji
wynika miedzy innymi z majacych miejsce kilka razy do roku nowelizacji, co nie
sprzyja stabilno$ci prawa, jego spéjnosci 1 znajomosci.

Tegoroczne obchody Stowarzyszenie postanowito uswietni¢ publikacja na-
ukowsq pos$wigcong komparatystyce prawa, przygotowana we wspolpracy z Uni-
wersytetem Viadrina we Frankfurcie nad Odra oraz Uniwersytetem Zielonogorskim
pod redakcja czlonka Rady Programowej miesi¢cznika ,,Rejent” profesora Arka-
diusza Wudarskiego. Intencja Stowarzyszenia, jako wydawcy tego opracowania, jest
wlaczenie si¢ w rozwdj nauki prawa pod katem wplywu prawa obcego na rozwoj
polskiej nauki prawa i wplywu ustawodawstwa obcego na polskie prawo i orzeczni-
ctwo oraz zwrdcenie uwagl, ze Srodowisko notarialne dostrzega koniecznos$¢ podej-
mowania dzialan wykraczajacych poza ramy interesu srodowiska zawodowego.

Dzialania Stowarzyszenia w okresie minionych 25 lat koncentrowaly si¢ nie
tylko na wspotdziataniu z samorzadem zawodowym na plaszczyznie rozwiazywa-
nia problemoéw §rodowiska notarialnego i wydawaniu miesi¢cznika notariatu polskie-
go majacego stuzy¢ rozwijaniu prawa cywilnego z ukierunkowaniem na tematyke
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notarialng. W duzej mierze aktywno$¢ Stowarzyszenia koncentrowala si¢ wokot
projektéw majacych na celu szeroko rozumiany interes spoteczny zwiazany miedzy
innymi z poprawg jakosci stanowionego prawa. Celem Stowarzyszenia bylo 1 jest
réwniez tworzenie platformy dla dyskusji prawnikéw praktykéw 1 akademikow
o stanowieniu prawa, bowiem stoimy na stanowisku, ze notariusze, sedziowie, ad-
wokaci, radcowie prawni 1 komornicy na co dzien w swojej pracy zawodowej testu-
ja elastycznosc¢ aktualnego systemu prawa, w tym cywilnego, 1 jako pierwsi dostrze-
gaja potrzebe jego zmiany.

W ciagu 25 lat funkcjonowania Stowarzyszenie aktywnie uczestniczyto w pro-
cesach legislacyjnych dotyczacych nowelizacji prawa o notariacie oraz wielu innych
ustaw. Patrzac na ¢wier¢wiecze polskiego prawa o notariacie 1 jego wielokrotne
nowelizacje, mozna si¢ zastanawiaé, czy spoleczenstwo oraz polski notariat nie
potrzebuja w tym zakresie nowej regulacji. Nie ulega bowiem watpliwosci, ze dzi$
realia spoleczne i gospodarcze, w szczegdlnosci wlasnosciowe, sa inne niz w dniu
uchwalania ustawy Prawo o notariacie w 1991 r. Inne sa tez wyzwania technolo-
giczne zwigzane chociazby z formg dokumentu urzedowego. Dlatego tez, z per-
spektywy Stowarzyszenia Notariuszy RP, wspomniane rocznice s okazja do reflek-
sji nad rola notariatu w spoleczenstwie i jego funkcji w dobie wyzwan
technologicznych, dyskusji nad europejskim prawem umow czy tez zastgpowania
ograniczonych praw rzeczowych prawem dostepu.

Przyczynkiem do podjecia dyskusji obejmujacej powyzsze problemy moze by¢
niniejsza publikacja.

Anna Dariko-Roesler
Prezes Stowargyszenia



O Polskiej komparatystyce prawa

Wplyw prawa obcego na ksztaltowanie si¢ krajowego porzadku prawnego jest
zjawiskiem dos§¢ powszechnym i nieuniknionym. Towarzyszy on rozwojowi prawa
od dawna 1 w pewnym stopniu jest jego spzritus movens. Trudno zreszta wskazaé
porzadek prawny, ktéry oparl si¢ takim oddzialywaniom. Nie ma tez nic zdrozne-
go w korzystaniu z do§wiadczen innych krajow. Prawo stuzy porzadkowaniu zycia
spolecznego i rozwigzywaniu konfliktow, ktére w znacznym stopniu maja przeciez
charakter uniwersalny, a procesy globalizacyjne odzwierciedlajg si¢ takze w tej sfe-
rze. Korzystanie z obcych wzorcéw moze mie¢ wiele zalet, ale niesie ze sobg réw-
nie duzo zagrozen, szczegOlnie jesli jest przypadkowe, a wigc dokonywane bez
wlasciwego rozeznania. W §wiecie prawa nie brakuje dobrych i ztych przykladow
takich zapozyczen.

Procesom wzajemnego odzialywania i przenikania si¢ porzadkéow prawnych
zawsze towarzyszy¢ powinna komparatystyka prawnicza, ktéra czesto nieprecyzyj-
nie nazywana jest prawem poréwnawczym. Tymczasem komparatystyka to ,,jedynie”
narzedzie naukowego warsztatu pracy, ktore daje mozliwos$¢ weryfikacji sposobu
myslenia i postrzegania rzeczywistosci, wzbogaca wyktadni¢ prawa, a w rezultacie
pomaga zrozumiec istot¢ problemu prawnego 1 znalez¢ jego rozwigzanie. Ta sze-
roka perspektywa nabiera szczegdlnego znaczenia w integrujacej si¢ Europie.
Analiza porownawcza jest podstawowa metoda pracy migdzynarodowych grup
badawczych i powinna stanowi¢ istotny etap w procesie tworzenia prawa wspolno-
towego. Niezaleznie od oceny wynikéw tych prac, a takze od mozliwosci oraz
potrzeby harmonizacji prawa w Europie trudno kwestionowac sam efekt poznaw-
czy prowadzonych studiéw poréwnawczych.

Komparatystyki nie wolno oczywiscie sprowadza¢ do poréwnywania tresci
przepiséw prawnych obowiazujacych w réznych krajach i ,,odkrywania” na tej
podstawie réznic 1 podobienstw. Prawdziwa wartos$¢ tej metody ujawnia si¢ dopie-
ro wowczas, gdy jest ona oparta na poglebionej i wszechstronnej analizie problemu
prawnego. Przy korzystaniu z doswiadczen innych krajow zawsze trzeba mie¢ na
wzgledzie odmiennosci systemowe oraz spoleczne, nierzadko wynikajace z uwa-
runkowan historycznych i ekonomicznych. Wyniki takich badan sa szczegdlnie
cenne, jesli beda wykorzystywane w procesie tworzenia prawa. W tym wymiarze
prawo jest bowiem naukg eksperymentalna, a komparatystyka prawnicza moze
przyczyni¢ si¢ do unikania negatywnych skutkéw takiego eksperymentowania.
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Swiadomos¢ tego powinien mieé¢ przede wszystkim ustawodawca, ktéry odpowia-
da za jako$¢ stanowionego prawa. Argumentacja komparatystyczna jest w europej-
skim dyskursie naukowym od dawna obecna 1 stanowi jeden z fundamentéw jego
rozwoju; wystepuje rowniez w polskiej doktrynie prawa, cho¢ jej warto$¢ jest moc-
no zréznicowana. Niniejsza publikacja stanowi przyczynek do dyskusji nad stanem
rodzimych studiéw prawnoporéwnawczych 1 ma jednoczesnie na celu zwrdcenie
uwagi na potencjal tej metody badawczej, ktory w Polsce wciaz w duzej mierze
pozostaje niewykorzystany.

Pierwsza czes$¢ ksiazki zawiera wyniki badan naukowcow reprezentujacych
rézne dziedziny prawa, ktorzy podjeli sie oceny wplywu komparatystyki na ksztal-
towanie si¢ systemu prawa, rozwoj doktryny oraz orzecznictwa w Polsce. Za ten
trud naleza im si¢ szczegdlne wyrazy wdzigcznosci. Material porownawczy zostal
przedstawiony zaréwno w ujeciu przekrojowym, jak i problemowym. Badania
obejmujg szeroki obszar tematyczny 1 dotycza zagadnien z zakresu prawa prywat-
nego i publicznego, a takze zawieraja analiz¢ historycznoprawng. Druga czesé
publikacji ma wymiar praktyczny i prezentuje wyniki z wybranego zakresu badan
bibliograficznych, ktore sa prowadzone na Europejskim Uniwersytecie Viadrina
we Frankfurcie nad Odra przy wspotpracy z Uniwersytetem Zielonogorskim. Celem
projektu jest zebranie, usystematyzowanie i udostgpnienie informacji o obcych
systemach prawnych, ktére wystepuja w polskiej literaturze prawniczej. Jest to wigc
praca o charakterze ewidencyjnym, ktéra nie obejmuje oceny merytorycznej zebra-
nego materiatu, cho¢ na dalszym etapie wyniki kwerendy moga, a nawet powinny,
stanowi¢ podstawe analizy jakosciowej. Redaktor sktada serdeczne podzigkowania
wszystkim osobom uczestniczacym w tym przedsigwzigciu, a szczegdlne wyrazy
wdziecznodci kieruje do 0séb koordynujacych prace: Jadwigi Kope¢, Bartosza Ja-
kimca, Magdaleny Skibinskiej oraz Kajetana Gérnego.

Wydawca Polskiej komparatystyki prawa jest Stowarzyszenie Notariuszy Rzeczy-
pospolitej Polskiej. Dzigkujac za to cenne wsparcie w opublikowaniu 1 promocji
niniejszej ksiazki, podkredli¢ jednoczesnie nalezy, ze w dziatalnosci Stowarzyszenia
nie jest to inicjatywa precedensowa. Stowarzyszenie, ktére w tym roku obchodzi
jubileusz dwudziestopigciolecia swego istnienia, od samego poczatku angazuje si¢
w wiele projektow legislacyjnych, badawczych i edukacyjnych, a wydawane przez
nie czasopismo ,,Rejent” nalezy do gléwnych periodykéw prawniczych w kraju.
Profesjonalizm, intensywnos¢ oraz zakres tej aktywnosci s wysoko cenione w §ro-
dowisku prawniczym, dla ktérego Stowarzyszenie jest waznym partnerem w pracach
na rzecz poprawy jakosci stanowionego prawa. Publikacja ta jest wyrazem uznania
1 podzickowania dla Stowarzyszenia Notariuszy Rzeczypospolitej Polskiej za istot-
ny wklad w rozwoj polskiej mysli prawniczej, zarowno w wymiarze praktycznym,
jak 1 naukowym.

Arkadinsz Wudarski

Frankfurt nad Odrq—Zielona Gora, 3 maja 2016 rokn



On Polish Legal Comparative Studies

The influence of foreign law on the formation of a domestic legal order is a uni-
versal and inevitable phenomenon. For a long time, it has gone hand-in-hand with
the development of law, and, to some extent, has been a spiritus movens of such
development. As a result, it would be difficult to find a jurisdiction which has
resisted such influence. Of course, there is nothing wrong with benefitting from
other nations’ experience. The purpose of law is to organise social life and solve
problems which, to a large extent, are of universal character. However, while fol-
lowing foreign patterns may have many advantages, it also poses certain dangers,
especially if done at random, without proper judgement. In legal history there are
many examples of both successful and unsuccessful adoptions of foreign law.

The interpenetration of legal systems should always be accompanied by legal
comparative studies, often wrongly labelled comparative law. Comparative studies
are an important tool of the legal scholar, one that enriches the interpretation of
law and helps to understand the essence of a legal problem and arrive at a solution.
In an integrating Europe, this tool has special value. Comparative analysis serves
as the basic method of work for international research groups and should be an
essential part of the European Union’s legislative process.

Comparative studies should not be treated as a mere comparison of the
contents of legal provisions applicable in specific jurisdictions, followed by iden-
tification of similarities and differences. The true merit of the method only be-
comes apparent when it is applied to the in-depth analysis of real legal problems,
always keeping in mind systemic and social disparities resulting from historical
and economic conditions. The results of such analyses are most valuable when
utilised in the law-making process. From this point of view, law is an experimental
discipline, and legal comparative studies may help legislators avoid the negative
effects of such experimentation.

Comparative argumentation has long been present in European academic
discourse and is one of the foundations of its development; it is also present in
Polish legal doctrine, although its quality varies widely, and there is much to be
done in this respect. This publication is thus intended to contribute to the ongoing
discussion of the condition of Polish comparative studies. At the same time, it
has been assembled in an attempt to draw attention to the great potential of legal
comparative research, which to date has not been sufficiently exploited.
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The first part of the book contains essays by scholars representing different
branches of law evaluating the impact of legal comparative studies on both the
formation of the legal system in Poland and the development of Polish legal doctrine
and case-law. They deserve special thanks for their efforts. These studies cover
many thematic areas and relate to issues in the fields of both private and public
law. They also involve historical analysis.

The second part of the publication is more immediately practical. It presents
partial results of a bibliographic research project carried out at the European Uni-
versity Viadrina in Frankfurt (Oder) in cooperation with the University of Zielona
Gora. The aim of the project was to collect, systematize, and facilitate access to
material on foreign legal systems found in Polish literature. This part of the book
offers a compilation of records and is intended as a kind of depository of informa-
tion. It does not involve any substantive evaluation of the gathered material,
although in the future it may, and should, serve as a basis for qualitative analysis.
The editor would like to express gratitude to everyone who took part in this
undertaking, in particular to those who coordinated the work: Jadwiga Kope¢,
Bartosz Jakimiec, Magdalena Skibiniska and Kajetan Gorny.

The publisher of Polish Legal Comparative Studies is the Association of Notaries
of the Republic of Poland. I greatly appreciate the Association’s valuable support
in publishing and promoting this book, and would like to stress that this is not
a new initiative in the organization’s history. The Association, which celebrates its
twenty-fifth anniversary this year, has from the very beginning engaged in multiple
legislative, research and educational projects, and “Rejent,” which is published by
the Association, is one of the most important legal journals in Poland. The profes-
sional character of this activity, as well as its intensity and scope, is much appreciated
by the legal community, for which the Association is an important partner in efforts
to improve the quality of legislation currently in force. This publication is offered
as a token of recognition and gratitude to the Association of Notaries of the
Republic of Poland for its major contribution to the development of Polish legal
thought, in both its practical and academic dimensions.

Arkadiusz Wudarski

Frankfurt (Oder)—Zielona Gira, 3" May 2016
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Abstracts

Tomasz GIARO

Historical Aspects of Comparative Law

Legal history and legal comparison have the same aim: to broaden the mental
paradigm of a lawyer. However, the conscious combining of both approaches is
relatively new in legal research. It emerged only with the efforts to harmonize private
law in Europe. Such a project requires a synthesis of common and civil law — systems
which cannot be properly understood without historical and comparative analysis.
Under the influence of the European Union, decodification on the continent and
growth of statute law in Great Britain have taken place. To a certain extent, this made
the old divide between codified law and judge-made law obsolete. At the same time,
the new phenomenon of transnational law, discovered by comparative lawyers, is on
the rise. However, this modern phenomenon has deep historical roots. In this sense,
legal history involves compatison, and legal comparison always involves history. [p. 37]

ANDRZE] MACZYNSKI

Private International Law in Poland and the European Union:
A Comparative Perspective

The paper focuses on the evolution of private international law in Poland from the
nineteenth century to the present day. It also discusses the development of this
branch of law in Europe after 1965, including its most notable moment, the estab-
lishment of the law of the European Union. The paper emphasizes the usefulness
of comparative studies in several areas, including the interpretation of current
regulations, the creation of new rules, the harmonization of national legal systems,
and the creation of conflict of laws norms. The author also attempts to answer the
question of whether the most recent Polish act concerning private international
law, that of 2011, is consistent with the law of the European Union. An analysis
of selected issues, considered from a comparative perspective, reveals the short-
comings of the solutions adopted by the Polish legislature. [p. 63]
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KrzyszTor OPLUSTIL

The Impact of Comparative Research on the Development
of Polish Company Law, as Seen in the Draft Reform
of the Financial Structure of the Limited Liability Company
and the Law of Corporate Groups

The aim of this paper is to show the significance of comparative legal research in
the development of Polish company law over the past two decades. Examples in-
clude the planned reform of the financial structure of the limited liability com-
pany (sp. g 0.0.) and the doctrinal discussion of corporate governance in groups of
companies. The international discourse and the reforms implemented in many
states have influenced both Polish doctrine concerning company law and the law-
making process. Comparative studies have also had a remarkable impact on the
current doctrinal discussion concerning corporate governance in groups of com-
panies and on a number of related judicial decisions. The article concludes that
comparative study has been a decisive factor that has positively influenced the
development of Polish company law. It has allowed the reassessment of outdated
normative concepts and helped lawmakers find new solutions that better address
the needs and problems of today’s businesses. [p. 89]

FRYDERYK ZOLL

Comparative Argumentation in Polish Courts

Due to the comparative origin of Polish private law, the comparative way of argu-
mentation is deeply rooted in Polish legal discourse. However, this has not been
visible in the prevailing style of jurisprudence, which has typically made use of
a quite authoritarian method of argumentation, with no space for bringing com-
parative arguments into the text of a legal opinion. This judicial style is changing,
if gradually. The paper discusses three cases of the Polish Supreme Courts in which
comparative argumentation was applied. Unfortunately, the comparative argumen-
tation used in these cases is not very convincing. But is it possible to use such an
approach more effectively? [p. 119]
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WojciecH Dajczak

The Potential of the Comparative-Historical Method in Law:
An Example of the Seller’s Liability
for Physical Defects of a Good

This paper discusses the use of historical arguments in comparative analysis. In
the author’s opinion, the lack of historical perspective in private law throughout
the 20" century has resulted in widespread weakness in comparative reasoning. In
the Civilian tradition, the author distinguishes between legal experience resulting
from the practical use of Roman law (e.g. ancient Rome, #sus modernus), and that
involving the use of Roman legal texts in theoretical debate (e.g. the Law of Rea-
son, Pandectistic). The author uses examples from the law of sale to point out the
consequences of the diversity of the Civilian tradition in comparative reasoning;
Only the similarities within the tradition allow us to perceive its true long-term
continuity, despite the diversity of its various dogmatic models. This continuity is
particularly visible with regard to balance in allocation of risks. A historical
approach involves more work, but prevents superficiality in comparative legal
reasoning. [p. 135]

MONIKA JAGIELSKA

The Influence of EU Law on National Law:
The Case of Consumer Law

This paper examines how EU law affects the national laws of the member states,
using consumer law as an example. The author distinguishes three main ways this
influence is exerted: by the substance of legislation, by harmonization, and by the
judgements of the CJEU. In the first case, the substance of EU legislation is in-
corporated into national laws and therefore shapes — to some extent — national
law. In the field of consumer law, EU law not only shapes laws aimed at con-
sumer protection but indirectly influences all of private law (e.g., that concerning
legal warranties). Next, the author discusses how harmonization (in the case of
consumer directives) may either improve or damage the coherence of national
system of private law. Finally, the article considers how CJEU case law influences
not only the interpretation of national law (sometimes even in a revolutionary
way) but also encourages national legislators to introduce changes inspired by the
court’s decisions. [p. 159]
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PAwEL S1KORA, ARKADIUSZ WUDARSKI

Abuse of Right by the Claimant in Insurance Settlement Practice:
A Comparative Perspective

The paper discusses the abuse of right by the claimant under a third-party liabil-
ity insurance contract, including secretive cooperation with other entities to the
detriment of the insurer (i.e., collusion). Such abuse, a long-standing doctrinal and
practical problem in Poland, often takes place at the stage of claim settlement
and is facilitated by weaknesses in current regulations. Focusing on the protection
of the insured, Polish law tends to disregard the interests of the insurer. The
paper discusses the shortcomings of these regulations and suggests solutions,
emphasizing the importance of the disclosure obligation after an insurance-covered
incident, and arguing that such an obligation should apply to all parties to the
insurance contract. The analysis is accompanied by a comparison with German
insurance law and an outline of the Principles of European Insurance Contract Law
(PEICL), stressing the importance of legal comparative studies for European
insurance regulations. [p. 177]

MAGDALENA HABDAS

Just Compensation for Land Expropriation:
Polish Regulations in the Context of Foreign Provisions
and International Standards

The aim of this paper is to consider whether Polish regulations on land expro-
priation fulfill the criteria of just compensation set out in art. 21 s. 2 of the Polish
Constitution. It is argued that the Polish practice of returning the bare market
value of the land taken does not allow the expropriated person to maintain the
financial position he or she had before expropriation. The absence in Poland of
consequential damages is not consistent with the guidelines on expropriation issued
by various international organizations. It is also contrary to the practice of most
European countries and may violate the principle of proportionality embedded in
art. 1 Protocol 1 of the ECHR. Although just compensation does not always have
to be equal to full compensation, the bare value of the land taken will not be enough
in most cases to consider the compensation just. [p. 203]
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JERZY PISULINSKI

The Transfer of Ownership in Polish Law:
Between the French and German Legal Traditions

The paper compares the Polish model of ownership transfer with those of France
and Germany. It argues that the Polish model is quite different from the two foreign
systems. The model draws on two French principles, the principle of consensuality
and the rule of double effect of an agreement, but in Poland these are only 7us
dispositivum norms from which the parties or regulations may depart. The Polish
model is thus in some ways similar to that of Germany. Unlike France, Poland
requires that in some cases transfer of possession is necessary for transfer of own-
ership title, and allows for exclusion of the dispositive effect of an agreement which
obliges the seller to transfer ownership. However, Poland did not adopt the Ger-
man abstraction principle, and therefore in order for a disposition to perform an
obligation to transfer a proprietary title, the obligation must exist and be valid.
A comparison of German and French regulations suggests that the two systems
are quite similar, especially with regard to the transfer of ownership of movable
goods. [p. 229]

BARTELOMIE] SWACZYNA

The Impact of Comparative Research on Reform
of Polish Mortgage Law

In the mid-1990s, the process of reforming Polish mortgage law began. It led to
thorough changes which have been in effect since 20" February 2011. Comparative
arguments played an essential role in this process in two ways. Firstly, a new, non-
-accessory type of security on immovables was proposed as an alternative to an
accessory mortgage. The new security was to be modelled on the German land
charge or Swiss mortgage certificate. However, the proposal to introduce a non-
-accessory security was abandoned. Instead, changes which made mortgages less
accessory and more flexible were accepted (e.g,, creating the position of mortgage
administrator, and permitting a single mortgage to secure many debts of the same
creditor). Comparative research also led to the introduction of an institution for
disposal of mortgage vacated places. The main sources of inspiration in this case
were Switzerland and Austria. In both cases, the solutions were adjusted to the
specifics of Polish mortgage law. [p. 243]
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ADAM BIERANOWSKI

Legitimation Documents in Inheritance Cases from
a Comparative Perspective: Remarks in Connection
with the European Certificate of Succession

This article reflects on the significance of comparative studies in the process of
creating national law, the harmonization of law, and the application of succession
law and conflicts law. Comparative analysis is indispensable in order to explain
certain aspects of EU Regulation No 650/2012, such as the granting of direct
rights of succession to legatees, executors of wills and administrators of an estate.
The author expresses doubts concerning the results of vindication legacies and
fiduciary substitution. EU Regulation No 650/2012 does not distinguish cleatly
between the conflicting rules in such cases, i.e., the Jex successionis and the Jex rei sitae.
The author analyses the role of the /ex re7 sitae rule in the law of succession, as well
as the interplay between European law, national property law (the numerus clausus
of property rights) and succession law. The paper concludes that a vindication
legacy cannot be transformed into a legacy by damnation. [p. 259]

FraNCISZEK LONGCHAMPS DE BERIER

Remarks on the Methodology of Private Law Studies:
The Use of Dogmatic, Comparative and Historical Arguments

in Legal Analyses as Exemplified by Deathbed Gifts
and per vindicationem Legacies

In this paper, a comparative argument is used to identify existing differences in
legal orders, while a historical argument analyzes how these differences developed
over time. Both arguments are connected and, when supported by the experience
of other legal orders, they assist interpretation de /ege lata and formulation of con-
clusions de lege ferenda. 1t is argued that all three arguments: dogmatic, comparative
and historical, should be applied together to fully understand a regulation and the
foreseeable directions of its development, and thereby secure legal needs concern-
ing changes either social, economic, or legal. A sample of these three types of
argument is presented through analyses of deathbed gifts and per vindicationem
legacies in Polish law. The legacies were introduced in 2011, while in 2013, the
Supreme Court of Poland declared that deathbed gifts are permissible under Polish
law, even though the Senate of Poland had failed twice to regulate them in the
Polish Civil Code. [p. 285]
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MAKSYMILIAN PAZDAN

Commorientes from a Conflict of Laws Perspective

The paper discusses the institution of commorientes in the laws of the European
Union member states and the United States of America. An analysis of these legal
systems reveals a number of aspects of the presumptions of law adopted with
regard to commorientes, including the roles of gender and age. Analysis of the
doctrine shows that tensions exist between various presumptions of law, and this
leads to different solutions. However, Regulation (EU) No. 650/2012 of the
European Parliament and of the Council ensures consistency of succession in
the context of commorientes within the European legal order. The paper arrives
at varying conclusions with regard to the application of the statute of the person.
While in inheritance matters the statute of succession should be applied, in other
issues, e.g. matrimonial regimes or obligations under insurance contracts, the per-
sonal statute of the persons involved should be decisive. [p. 331]

KaziMIERZ LUBINSKI

Comparative Studies and the Unification and Codification
of Polish Procedural Civil Law in the Interwar Period

When Poland regained independence in 1918 after years of partition and foreign
rule, the territory of the newly resurrected state had four systems of procedural
civil law in force: Austrian, German, Russian and Hungarian. Only the provisions
of these systems that were deemed unconstitutional or contrary to the national
interest were declared null and void by the new Republic. In 1919, the Codification
Commission of the Second Polish Republic was established for the purpose of
unifying and codifying Polish procedural civil law. This paper presents a detailed
argument demonstrating that the legislative work conducted in the interwar period
made extensive use of comparative research involving independent, multi-faceted,
and evaluative studies. This research contributed to the fact that the Polish Code
of Civil Procedure of 1932 met contemporary European standards and was
highly appreciated by European jurisprudence. [p. 347]
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ELWIRA MARSZALKOWSKA-KRZES, MAGDALENA SKIBINSKA

Notarial Mediation: Its Definition, Legal Basis,
Possibilities and Dangers in Poland and the USA

The article presents the definition, legal basis, possibilities and dangers of notarial
mediation. It discusses the differences between Latin notaries and notaries public
and takes into account the not-clearly-specified legal status of the notary profession
in Polish legal system. The hybrid position of Polish notaries (being both public
and private) justifies their function as mediators but also puts them in jeopardy.
The pros and cons of this position are best viewed from a comparative perspective,
specifically in relation to the practice of mediation in the USA. This juxtaposition
leads to the conclusion that the conducting of mediation by Polish notaries accord-
ing to present regulations may strengthen their image as entrepreneurs and have
a great impact on the future development of their profession. [p. 365]

CErEzARY KULESZA

Consensual Forms of Procedural Agreements in the Light
of the Guarantees of a Fair Trial: A Comparative Perspective

This article discusses the tendency in modern Europe to increase the efficiency of
criminal justice systems, a trend manifested in the development of consensual forms
of terminating criminal proceedings. Also discussed are both the guarantees of
a fair trial and their observance, which constitute a basic criterion for assessing the
procedural agreements in criminal law adopted in England and Wales, Italy, Ger-
many and Russia. Finally, a comparative analysis suggests that the Polish proce-
dural agreements in force from 1* July 2015 generally conform to the requirements
of due process. This supports the thesis that consensual forms of terminating
criminal proceedings, widespread in Poland, have acquired a value similar to that
of the principles of the process. However, after a brief analysis of the amendments
to the Criminal Procedure Code adopted by the Polish Patliament on 11" March 2016,
doubts are raised as to the future shape and influence of such agreements. [p. 431]
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MAcIE] MALOLEPSZY

Is Comparative Legal Research
in the Field of Criminal Law Necessary?

This article points out the necessity of comparative legal research in the field of
criminal law. Such necessity follows primarily from the benefits which can be enjoyed
by both the national and the European legislator. Comparative legal research allows
the national legislator to avoid errors by looking at the results of proposed regula-
tions in other states. The examination of foreign legal systems makes it possible to
discover how a given problem has been solved in a different legal order. On the
other hand, in light of substantial disparities between national legal systems, every
initiative of the European legislator should be preceded by a thorough comparative
legal analysis in order to avoid excessive interference in the legal system of any
individual member state of the European Union. [p. 467]

HANNA PALUSZKIEWICZ

The Principles of Criminal Process as Determinants
of Models of Criminal Proceedings:
A Comparative Perspective

This article considers the influence of principles of criminal process on models
of criminal proceedings. The main thesis is that models of criminal proceedings
in different countries (in both common law and continental/civil law systems),
including Polish criminal procedural law, can be analyzed by comparing the impact
of certain ideas (i.e., basic rules called “principles in abstract terms”) on the
construction of criminal procedure. Examination of selected examples of pro-
cedural regulation in the German, French, American and English systems shows
that these models of criminal proceedings differ depending on how they incor-
porate certain abstract principles of criminal process (the principles of legalism,
the accusatorial principle, the adversarial trial principle, and the principle of di-
rectness). [p. 481]
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MAGDALENA BAINCZYK

References to Foreign Law in Jurisprudence
of the Polish Constitutional Court
in Cases Related to European Integration

The Polish Constitutional Courtis a member of the European Constitutional Com-
munity and increasingly makes use of comparative law. This court refers not only
to the jurisprudence of European courts, but also to that of the courts of other
EU member states and other foreign legal orders. Such references may be made
expressis verbis or by borrowing of foreign constitutional ideas. References expressis
verbis are made ex post, and mainly support defensive decisions of the Court. They
are not used to find the best solution of a case, or to invent a new one, but rather
to support the authority of the Court. The Polish Constitutional Court usually cites
decisions of the German Federal Constitutional Court and the French Constitu-
tional Council. The jurisprudence of the Polish Constitutional Court also exempli-
fies S. Choundhry’s concept of the migration of constitutional ideas. In this case,
ideas migrate primarily from Germany to Poland, even if they are sometimes mis-

understood. [p. 505]

JAN BArcz

An Evaluation of the ‘Integration Clause’ in the Constitution
of the Republic of Poland in the Context
of Comparative Studies

Comparative legal research in Poland on the constitutional basis of the state’s
membership in the European Union has developed relatively quickly. Especially in
the last few years, between the ratification of the Lisbon Treaty and the implemen-
tation of its terms, comparative legal research in this area has become much more
comprehensive. Although there was no adaptation of the Polish Constitution to
the requirements of membership in the European Union (except EAW-associated
changes), the Constitution of 1997 contains enough open provisions to allow co-
-existence with international law and enable Polish membership in the European
Union. In addition, the Constitutional Court generally adheres to the principle of
‘friendly’ interpretation of domestic law with respect to EU law. Without doubt, it
will be necessary to amend the Polish Constitution if Poland enters the Euro zone.
Polish legislators will have in that case well-prepared drafts of the relevant provi-
sions for constitutional amendments at their disposal, supported by proper com-
parative legal research. [p. 533]
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JERZY JASKIERNIA

The Influence of External Constitutional Models
and International Standards on the Constitution
and the Political System of the Republic of Poland

This paper analyses the influence of external constitutional models and interna-
tional standards on the Constitution of the Republic of Poland (of 2 April 1977)
and the political system of the Republic of Poland. The political system of Poland
may be treated as a parliamentary-cabinet system, as originated in the United
Kingdom. However, it includes several modifying factors, such as ‘rationalized par-
liamentarism’ as introduced in France (Constitution of the Fifth Republic), and
a 5% election threshold and constrictive vote of no confidence, stabilizing the
government, as introduced in the Constitution of Germany. The paper also stresses
the important influence of international organizations, especially the Council of
Europe. Some parts of Poland’s constitutional regulation of civil rights and freedoms
consist of a simple repetition of the European Convention of Human Rights. Several
standards included in the Council of Europe’s ‘soft law’ were also implemented. [p. 549]

AGNIESZKA MALICKA

Medical Experiments Involving Human Subjects
in Polish and German Law

In the Polish and German legal systems, the conduct of medical experiments
involving human subjects is regulated by both international and domestic law. The
primary international agreement in this regard is the Council of Europe’s Bioethics
Convention. The Republic of Poland signed the Convention in 1999, but as of the
date of this article, it has not been ratified. The Federal Republic of Germany, for
its part, did not accede to the Convention. Although neither Poland nor Germany
are bound by the Convention, regulations concerning medical experiments can be
found in the constitutions and statutes of both states. These regulations are com-
pliant with fundamental standards of legality concerning medical experiments, such
as the requirement to obtain informed consent from all experimental subjects as
well as the positive opinion of a competent bioethics committee. At the same time,
these provisions guarantee the freedom to conduct scientific research that respects
human dignity. [p. 573]
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MAREK SWIERCZYNSKI

Risk-sharing Agreements (Instruments):
Comparative Legal Remarks and Proposals de lege ferenda

The subject of this paper is a comparative legal analysis of so-called risk sharing
instruments, the Polish equivalent of the risk-sharing agreements enforced in
other countries. Such instruments and agreements are a specific kind of contract
concluded between the producers of medicinal products and the public payers.
Their purpose is to determine the conditions of access to new and expensive
medicines for patients. This paper focuses on examining the experience of foreign
legal practice in this area. In particular, the legal nature of risk-sharing instruments
under Polish law is analysed in comparison with that of similar instruments in
other legal systems. The author also identifies elements of foreign legal systems
related to risk-sharing agreements that could be adopted into Polish healthcare
law. [p. 603]



